
Taking on MDLs with Technology: 
Judge Eldon E. Fallon on How to Move Mountains

Over the past few years the Eastern District of Louisiana 
has been a hotbed for complex, multi-district litigations. 
High profile MDL litigations involving Propulsid, VIOXX, 
Chinese Drywall, and Louisiana’s oil spill are just a 
few examples of significant litigations that have been 
assigned by the JPML to the experienced judges presiding 
over the Eastern District.

These MDLs are a massive undertaking for all legal professionals 
involved, and the judges hearing them have been pioneers in terms 
of how to manage them efficiently despite their complexity, the 
number of parties involved, and the amount of documents served. 

Judge Eldon E. Fallon was appointed to the United States District 
Court for the Eastern District of Louisiana in 1995. He is a past 
president of the Louisiana State Bar Association and the Louisiana 
Bar Foundation, and is the author of several books and many law 
review articles. Judge Fallon is a model for other federal judges 
presiding over complex MDLs because he quickly saw how using 
technology to effectively manage access and secure exchange of 
case information and documents in these cases would save time, 
reduce costs and save everyone from drowning in paperwork. 
The guidelines established by The Manual for Complex Litigation, 
Fourth, §40.22 delegate the responsibility for maintenance of 
service lists, distribution of all court and case documents, and 
maintenance of an accessible document repository to Designated 
Liaison Counsel. Judge Fallon knew these extraordinary 
responsibilities would add to the already complicated roles of 
Liaison Counsel, so, at the outset of his first assigned complex 
MDL, In re: Propulsid, he suggested that the parties consider the 

use of technology as a means to meet their obligations and “...be 
prepared at the [status] conference to suggest procedures that will 
facilitate the expeditious, economical and just resolution of this 
litigation.”

Liaison Counsel conferred and researched technology that would 
provide:

• a shared, online electronic service list for all cases in the 
litigation

• distribution and proof of delivery of all orders and documents 
to all parties to the litigation, and

• a fully searchable, secure, online repository of all e-served 
documents, discovery and correspondence in the litigation 
that is maintained and available indefinitely

At the next status conference, LexisNexis File & Serve (now File & 
ServeXpress) was suggested as a solution to accommodate secure 
document exchange amongst the parties.

MDL 1355 In re: Propulsid and MDL 1657 In re: Vioxx
Large MDLs such as In re: Propulsid and In re: VIOXX illustrate 
how challenging the issue of transparency can become, including 
concerns about discovery and documentation. Over 30,000 
claimants were involved in the In re: Propulsid case, the federal 
MDL in which hundreds of people were alleged to have died 
from the use of Propulsid, an antacid manufactured by Janssen 
Pharmaceuticals, a Johnson & Johnson company. In re: VIOXX 
included 16 class action lawsuits in state and federal courts, 26 
attorney generals and over 50,000 claims of wrongful death or 
stroke.
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“You have to figure a way of giving the lawyers some structure,” 
Judge Fallon said. “And you have to deal with bringing decision 
points, whether it’s issues with discovery, or trial, as quickly as 
possible so you keep things moving.”

In order to increase transparency with counsel in these cases, Judge 
Fallon used his website to share his calendar, information on all 
depositions being taken, all of the judicial orders he issued, and 
all opinions that were written. He also asked the approximately 
3,000 attorneys involved to submit their email addresses to Liaison 
Counsel, who logged them into File & ServeXpress.

“This is where File & ServeXpress comes in,” Judge Fallon said. 
“The entire service goes out immediately to all of the attorneys with 
all of the documents.”

Judge Fallon responded to resistance from attorneys and their staff 
by holding training demonstrations in his courtroom. Everyone 
quickly realized that the system was easy to learn, and the ramp-
up time and costs were insignificant compared to the long-term 
benefits.

“Literally from day one, Judge Fallon was on us about setting up 
e-service,” said Dorothy Wimberly of Stone, Pigman, Walther & 
Wittmann in New Orleans, of the In re: VIOXX MDL. “The case 
was just too big.” Adding to the complexity, Hurricane Katrina 
hit New Orleans while In re: VIOXX was at its busiest, but 
because documents were hosted in a web-based environment, 
the parties, including the Judge and staff, were able to escape the 
hurricane while maintaining timely exchange of, and access to, case 
documents.

Over the course of the next six years, over 10,000 cases were filed 
into In re: VIOXX, and over 80,000 documents exchanged. Judges 
hearing cases pending in New Jersey state courts followed the lead, 
and implemented File & ServeXpress as the document exchange 
solution to manage over 16,000 cases and more than 60,000 
documents.

In re: Chinese Drywall 
When the In re: Chinese Drywall litigation was assigned as an 
MDL to the Eastern District, Judge Fallon was again picked to 
preside over the highly complex matter. This case involves Chinese 
manufacturers that imported allegedly defective drywall to the 
United States. Here again Judge Fallon suggested that the parties 
consider utilizing technology to streamline access, stay abreast 
of state court filings and issues and reduce costs for all parties 
involved in the matter.

The litigation is still ongoing, and with thousands of documents, 

30,000 claimants from 26 states and over 1,000 defendants, In re: 
Chinese Drywall has been a landmark example of the coordination 
possible between federal and state courts. 

MDL 2179 oil Spill by the oil Rig “Deepwater Horizon”
When a disastrous oil spill occurred off of Louisiana’s coast, it 
seemed highly likely that the Eastern District again would be the 
venue picked for litigation arising from this event. Judge Barbier 
was assigned to the MDL 2179 Oil Spill by the Oil Rig “Deepwater 
Horizon” and followed Judge Fallon’s lead, encouraging the parties 
to use technology to realize the same efficiencies he was seeing in 
Judge Fallon’s court.

MDL Best Practices
Judge Fallon offers his suggestions to reduce paperwork  
and stress and increase coordination and efficiency on  
MDL litigations:

1. Recognize up front that organization and transparency 
are very helpful. Spend some time deciding who will serve 
on committees, especially the plaintiffs’ committee. Form 
subcommittees, asking those interested in serving to contact 
liaison counsel and apply for work on the subcommittee, which is 
eligible for common benefit. 

“These cases bring out the best of the best,” Judge Fallon said of 
the attorneys involved in MDL litigations. “I don’t see bad lawyers 
in these cases. I don’t know that you can handle a case like this 
without great lawyers. It takes that kind of mind and creativity 
and ability.”

2. Appoint a CPA. Judge Fallon disseminates pretrial protocol 
requiring that plaintiff lawyers keep track of time and expenses 
and report them to Liaison Counsel, who submits a monthly 
report under seal to aid in the calculation of benefit fees. In the In 
re: VIOXX MDL, there were 150 lawyers eligible for benefit, and 
only eight on the steering committee. 

3. Keep an up-to-date website. It’s important for the court to 
have a website in each of these cases to serve as the official source 
of information for those involved, and for the public.

4. Be open to new solutions. The sheer complexity and numbers 
involved in an MDL like the examples above offer proof of 
concept for electronic case management. “Precedent is important 
to us in the field of law, but sometimes we rely on it to support 
our present problems,” he said. “I frankly think the only way these 
cases are even doable is because of the competency and ingenuity 
of the attorneys involved.” 
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