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special master to coordinate proceedings among the state and federal courts,705

reducing to manageable proportions the challenge of communicating and
coordinating with dozens of judges.

In the silicone gel breast implant and diet drug litigations, state and federal
judges created working relationships that came close to achieving a compre-
hensive approach to state–federal cooperation.706 Extending that approach to
other mass torts “could build upon generally accepted models for resolving
local mass torts, such as the use of test plaintiffs for discovery, with settlement
discussions based upon the results of the test cases.”707 In the diet drug and
silicone gel breast implant litigations, the federal MDL transferee judge took
the lead in implementing a comprehensive state–federal discovery plan while
state judges presided over individual trials and settlements. The parties
achieved the economies of consolidated discovery and developed information
about the value of individual cases, providing a basis for aggregated settlements
and judgments.

20.313 Specific Forms of Coordination

Aggregation and consolidation decisions. Discussions between state and
federal judges about the timing of class certification hearings and decisions
have a beneficial effect on other aspects of cooperation. The prospect that one
judge might unilaterally certify a nationwide class and enter a binding national
judgment has a chilling effect on cooperative relationships. Joint deferral of
decisions on certification and perhaps joint hearings on motions to certify a
class enhance the chances that both sets of courts will find appropriate roles in
managing the litigation. Judges might agree that the court with most of the
cases or the strongest interest should take the lead in certain proceedings, such
as class certification.708

The court should also consider staying cases until actions in the other
tribunal have been tried. Important factors in making that decision include the

705. In In re Silicone Gel Breast Implants Product Liability Litigation, the MDL transferee
judge appointed a special master to serve as liaison between the federal and state judges and to
facilitate coordination. See Francis E. McGovern, Toward a Cooperative Strategy for Federal and
State Judges in Mass Tort Litigation, 148 U. Pa. L. Rev. 1867, 1886–87 (2000) [hereinafter
McGovern, Cooperative Strategy]. See also Francis E. McGovern, An Analysis of Mass Torts for
Judges, 73 Tex. L. Rev. 1821, 1839 (1995) [hereinafter McGovern, Mass Torts for Judges].

706. For a discussion of mechanisms for coordinating cases that are dispersed nationwide
among state and federal courts, including a brief history of the Mass Tort Litigation Committee
(MTLC), which was funded by the State Justice Institute, see supra section 20.31.

707. McGovern, Cooperative Strategy, supra note 705, at 1886.
708. See, e.g., Union Light, Heat, & Power Co. v. United States Dist. Court, 588 F.2d 543 (6th

Cir. 1978) (discussing Beverly Hill Supper Club fire class action proceedings on common issues).
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extent of pretrial discovery and motions activities in the various jurisdictions,
the typicality of the claims, the likelihood that verdicts will provide useful
information about the values of other pending cases, and the impact that delay
may have on the parties.

Pretrial motions and hearings. State and federal judges have often worked
together during the pretrial process.709 They have jointly presided over hearings
on pretrial motions, based on a joint motions schedule, sometimes alternating
between state and federal courthouses. Joint hearings have used coordinated
briefs so that one set of briefs can be used in both state and federal courts, with
supplements for variations in the applicable laws and choice-of-law questions.

Cooperative approaches might also include jointly appointing a special
master, court-appointed expert, or other adjunct to assist the courts with some
aspect of the litigation. Some state courts are not authorized to appoint such
adjuncts and may wish to share the benefits of the federal authority.

At a minimum, judges should exchange case-management orders, master
pleadings, questionnaires, and discovery protocols. This simple step can
encourage judges to adopt the same or similar approaches to discovery and
pretrial management.

Also, consider joint appointments of lead counsel, committees of counsel,
or liaison counsel to coordinate activities between the courts. Having some
overlapping membership among counsel in state and federal cases facilitates
cooperation by establishing channels of communication.

Pretrial discovery. State and federal judges have considerable experience
coordinating and managing nationwide discovery.710 For example, courts may
issue joint orders for the preservation of tangible, documentary, and electronic
evidence and for coordinating the examination of evidence by experts in both
state and federal proceedings. Early attention to questions concerning expert
evidence may be necessary to take advantage of various options for managing
such evidence, including the possibility of appointing common experts.711

Coordination could involve inviting state judges to participate in a
coordinated national discovery program while retaining control of local
discovery. Depending on the progress of the state litigation, some aspects of
discovery in state cases may in some instances serve as the basis for national

709. See generally, Schwarzer et al., Judicial Federalism in Action, supra note 687, at 1690.
710. See, e.g., In re Diet Drugs, MDL No. 1203, Order No. 467, 1999 WL 124414, at *4–*6

(order granting, in part, plaintiff’s petition for management committee).
711. Joe S. Cecil & Thomas E. Willging, Accepting Daubert’s Invitation: Defining a Role for

Court-Appointed Experts in Assessing Scientific Validity, 43 Emory L.J. 995, 1058–62 (1994)
(describing a pretrial procedure designed to identify issues regarding expert evidence and any
need for special assistance).
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discovery. For example, in the silicone gel breast implant litigation, state judges
in Texas had progressed further in discovery than had federal courts at the
time the MDL cases were assigned to Judge Pointer. Recognizing the state
court’s advantage, Judge Pointer “agreed to designate certain Texas depositions
as official ones for the entire multidistrict litigation (MDL).”712 Procedures to
minimize duplicative discovery activity include consolidating depositions of
experts who will testify in numerous cases and maintaining document deposi-
tories. It is important to remember that the rulings of a single court can
become preemptive; for example, the first court to reject a particular privilege
claim likely will cause the material sought to be protected to become discover-
able for the entire litigation.713

Specific elements of discovery coordination have included

• creating joint federal–state, plaintiff–defendant document deposito-
ries, accessible to attorneys in all states;714

• ordering coordinated document production and arrangements for
electronic discovery;

• ordering discovery materials from prior state and federal cases to be
included in the document depository;

• scheduling and cross-noticing joint federal–state depositions;715

• designating state-conducted depositions as official MDL deposi-
tions;716

• enjoining attorneys conducting federal discovery from objecting to use
of that discovery in state courts on the grounds that it originated in
federal court;

• adopting standard interrogatories developed by state judges for litiga-
tion in their cases; and

712. Sandra Mazer Moss, Response to Judicial Federalism: A Proposal to Amend the Multidis-
trict Litigation Statute from a State Judge’s Perspective, 73 Tex. L. Rev. 1573, 1574 (1995).

713. Supra section 22.6 discusses relevant provisions of case-management orders in the
silicone breast implant and diet drugs litigations implementing state–federal coordination of
multiple actions in many states. See also supra section 22.4 for suggestions about eliciting
information that may be useful in planning for state–federal coordination.

714. See, e.g., In re Diet Drugs, MDL No. 1203, Order No. 22, ¶ 6 (E.D. Pa. Mar. 23, 1998), at
http://www.fenphen.verilaw.com/search_common.icl (last visited Nov. 10, 2003) (establishing
plaintiffs’ document depository).

715. In re Diet Drugs, MDL No. 1203, Order No. 467, 1999 WL 124414, at *4–*6.
716. Id. (separating the portion of the deposition to be used in the MDL proceedings from

portions designed to be admissible in state proceedings).
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• coordinating rulings on discovery disputes, such as the assertion of
privilege, and using parallel orders to promote uniformity to the ex-
tent possible.717

Settlement. State and federal judges should consider conducting joint
comprehensive settlement negotiations, hearings, and alternative dispute
resolution procedures to establish case values.718 Insurance coverage disputes
may require special attention and coordination because resolution of the
primary litigation may depend on resolution of the coverage dispute.

Trial. State and federal judges have developed coordinated management
plans for an entire litigation.719 Joint trials, where separate state and federal
juries sit in the same courtroom and hear common evidence, present substan-
tial procedural and practical difficulties,720 but differences in state and federal
procedures have not been insurmountable barriers to useful coordination. Any
coordination must be flexible because cases in some state courts will reach trial
sooner than those in others. State and federal courts should establish a mecha-
nism to coordinate trial dates so that they do not unduly burden parties or
their attorneys with multiple conflicting trial settings. Judges may also set the
order and location of trials cooperatively to provide better information as to
the diverse range of value of the cases included in the mass tort.

20.32 Jurisdictional Conflicts

The pendency of related state and federal actions can cause jurisdictional
complexities and conflicts, leading to requests that the federal court either stay
or dismiss its proceeding or enjoin state court proceedings. Such injunctions
should be a last resort, invoked only after voluntary coordination efforts have
failed. An injunction against pending state proceedings, even if authorized by
federal statutes and case law (see below, this section, and see also section
21.15), can have a detrimental effect on future efforts to work cooperatively
and should be used only as a last resort, if at all.

Federal courts have a duty to exercise their jurisdiction, notwithstanding
the mere pendency of parallel or related litigation in state court. Discretion to
stay or dismiss the federal proceedings exists, however, in the following
circumstances: (1) where a pending state proceeding may decide a pivotal
question of state law, the decision of which may remove the need for the

717. See Coordinating Proceedings in Different Courts, infra section 40.41.
718. Schwarzer et al., Judicial Federalism in Action, supra note 687, at 1714–21.
719. See, e.g., id. at 1702–03 (describing the Ohio asbestos litigation).
720. See id. at 1727–32.




